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[Reprinted  from  The  Philadelphia  Medical  Journal,  September  8,  1900.] 
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I  AM  aware  that  this  is  a  hackneyed  topic,  and  that  of 
late  expert  medical  testimony  has  been  the  subject  of 
many  gibes  and  much  ridicule  both  from  lay  and  medi- 
cal sources.  This  is  deservedly  so,  in  view  of  mortifying 
exhibitions  and  the  irrelevant  matter  often  introduced 
at  trials  presumably  for  the  purpose  of  promoting  the 
ends  of  justice.  Off  the  bench  in  the  privacy  of  social 
converse,  the  judge  will  tell  of  his  perplexity  on  hearing 
the  disagreement  of  medical  men  on  such  occasions, 
although  as  a  matter  of  truth  and  fact  lawyers  exist  as 
a  class  only  because  they  see  differences  in  the  same 
occurrences,  and  judges  frequently  disagree  upon 
points  apparently  less  recondite  than  the  mental  state 
of  an  alleged  lunatic. 

Error  and  contradiction  are  not  confined  to  the  medi- 
cal profession  alone.  Even  in  such  a  simple  matter  as 
the  appraisement  of  real  estate  for  condemnation  pur- 
poses there  is  wide  divergence  of  opinion.  In  the 
question  of  lowering  the  topmasts  of  a  ship  to  pass 
under  the  Brooklyn  Bridge,  18  experienced  persons, 
jastifying  before  a  commission  a  few  years  ago,  gave  as 
many  opinions,  no  two  of  which  agreed.  In  a  railway 
litigation  in  which  I  was  lately  a  witness  a  number  of 
intelligent  practical  railroad  men  were  asked  on  the 
stand  how  far  a  train  of  cars  in  certain  given  conditions 
would  run  before  it  could  be  stopped.  No  two  of  them 
agreed  upon  the  distance,  which  they  made  to  vary 
by  a  few  yards  to  a  quarter  of  a  mile.  A  recent 
citation  more  to  the  point  is  that  of  the  New  York 
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judges  who  were  invited  to  a  meeting  of  the  New  York 
County  Medical  Society  to  take  part  in  the  discussion 
of  expert  medical  testimony.  Like  special  pleaders,  no 
two  agreed  and  they  differed  widely  upon  the  point  at 
issue,  to  the  merriment  of  the  medical  men  in  the 
audience,  many  of  whom  had  reason  to  smart  under 
the  unjust  criticism  and  severe  stricture  of  the  New 
York  Bench. 

In  handling  a  theme  of  this  kind,  one  feels  inclined 
to  recriminate  with  errors  of  judgment,  differences  of 
opinion,  unfairness,  and  the  like,  and  to  cite  innumer- 
able cases  showing  the  disagreements  of  judges  and  the 
fearful  muddle  that  lawyers  have  made  with  plain 
matters  of  fact. 

Pathology  is  a  perennial  subject,  whether  it  relates  to 
animal  organism  or  the  body  politic.  Just  as  it  has 
in  many  instances  thrown  light  upon  physiologic  sub- 
jects, so  may  the  showing  up  and  frequent  bringing  to 
light  of  certain  morbid  subjects  and  abuses  help  legal 
insight  and  contemporary  science  to  bring  about  needed 
reforms.  In  the  matter  of  forensic  medicine,  the  ques- 
tions affecting  criminal  responsibility  or  civil  incapacity 
are  largely  those  of  diagnosis.  That  this  diagnosis  is 
often  deplorably  faulty,  the  records  of  many  courts 
taken  at  random  in  various  parts  of  the  country  will 
attest.  Residents  of  Chicago  may  recall  the  case  of  a 
wealthy  old  man  whose  civil  capacity  being  questioned, 
two  general  practitioners  testified  as  to  his  mental  sound- 
ness, because  he  showed  accurate  memory  as  to  the 
events  of  his  boyhood.  Subsequent  examination  by  an 
expert  revealed  the  fact  that  he  could  not  distinguish 
from  one  another  nor  tell  the  aggregate  of  three  current 
pieces  of  money,  nor  could  he  add  a  column  of  six 
figures,  or  tell  the  time  of  day  by  a  watch  or  clock. 

Speaking  of  "  Pseudo-Experts  in  Lunacy," '  Dr.  S. 
Grover  Burnett,  of  Kansas  City,  mentions  the  case  of 
Myers,  who,  with  premeditation,  killed  a  man,  robbed 
him,  and  divided  the  money.  Yet  the  murderer  was 
adjudged  insane  on  the  testimony  of  the  general  prac' 
titioner  and  was  released.  He  went  to  the  poor- farm 
for  a  few  days,  and  then  was  allowed  to  go  to  his  home 


'  New  York  Medical  Journal,  January  16,  1892. 
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"  for  fear  that  he  naight  lose  his  mind  if  compelled  to 
remain." 

Persons  disposed  to  animadversion  may  say  that 
these  incongruities  are  not  surprising  in  the  "  wild  and 
woolly  West ;  "  but  when  it  comes  to  the  "  effete  East," 
we  should  scarcely  look  for  such  anomalies  of  justice  in 
the  National  Capital,  where  the  attainments  of  the  local 
profession  are  presumably  at  such  a  low  ebb  that  it  is 
necessary  to  call  in  outside  talent  to  assist  the  Court. 

At  a  recent  criminal  trial  in  Washington  City,  where 
the  defense  was  epilepsy,  an  asylum  superintendent  of 
Philadelphia  was  employed  as  expert  by  the  Govern- 
ment. The  following  gleaning  from  the  stenographic 
report  of  the  trial  is  a  medicolegal  contribution  that 
speaks  for  itself 

Deposing  to  45  years'  experience,  and  that  he  had 
testified  as  expert  in  19  capital  cases,  the  witness  was 
asked  on  cross-examination  whether,  as  a  matter  of  fact, 
he  had  not  been  quite  often  mistaken  in  his  testimony 
before  the  Courts.  To  which  he  answered,  "  I  don't 
know  of  a  single  case.  If  you  can  point  out  one,  I  will 
be  very  glad  to  know  it." 

"  Q.  '  Suppose,'  queried  the  lawyer,  '  in  a  case  like  this, 
involving  the  life  or  death  of  a  fellow-being,  you  should  tell 
the  Court  again  and  again  that  there  were  absolutely  no 
physical  signs  of  disease,  and  that  after  postmortem  exami- 
nation extensive  evidence  of  disease  should  be  found,  would 
that,  in  your  opinion,  be  a  mistake  ? ' 

"  A.  No,  I  don't  know  that  it  would.  It  might  amount  to 
a  mistake  if  a  man  exercised  his  best  judgment.  I  do  not 
know  of  a,ny  such  case.  I  don't  believe  that  any  such  case 
has  been  found. 

"  Q.  You  found  the  defendant,  Schneider,  if  you  recall,  in 
sound  health,  and  without  any  symptom  of  disease  at  all — 
physical  symptoms  ? 

"  A.  No,  I  didn't  say  that.  I  never  testified  to  that.  He  was 
in  fair  health  and  was  feigning  insanity.  I  only  gave  testimony 
in  the  case,  the  judges  found  the  opinion." 

(Aside  from  the  extensive  gross  pathologic  changes  found 
at  the  postmortem  of  Schneider,  which  negatived  the  gen- 
eral conclusions  of  the  "  exhaustive  "  examination  made  by 
the  experts  for  the  prosecution,  the  Court  record  shows  that 
the  witness  was  one  of  the  "  three  physicians  of  known 
eminence  "  who  signed  a  report  which  says:  "There  seem 
to  have  been  no  serious  physical  changes  whatever  m  his 
condition;"  "An  absence  of  deterioration;"  "No  cor- 
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responding  appearance  of  physical  deterioration  of  any 
kind;"  and  concludes  with  this  sentence :  "We  would  say, 
as  the  result  of  our  personal  examination  of  and  study  of 
the  expert  and  lay  evidence  presented  in  Court,  that  it  is 
our  opinion  that  the  prisoner,  Howard  J.  Schneider,  is  not 
insane." 

This  opinion,  which  the  witness  swears  he  did  not  give, 
also  occurs  in  a  supplemental  report.  Both  were  subscribed 
and  sworn  to  before  the  Clerk  of  the  Court,  and  in  summing 
up  the  case  Judge  Hagner  expresses  relief  to  find  that  the 
Court's  conclusions  are  in  accord  with  the  views  of  his  ex- 
perts. ) 

The  doctor's  testimony  in  the  Snell  case  continues  as  fol- 
lows : 

"  Q.  What  have  you  to  say  generally  of  epilepsy  ?  May  it 
exist  and  the  seizures  occur  pretty  much  in  the  night? 

"A.  Yes,  I  think  in  certain  cases  it  often  occurs  in  the 
night,  and  more  frequently  than  in  the  daytime. 

"  Q.  That  is  what  you  experts  term  nocturnal  epilepsy  ? 

"A.  They  call  it  that.  There  is  no  significance  in  it. 
There  are  30  (!)  different  forms  of  epilepsy. 

"  Q.  And  you  think  epilepsy  in  some  patients  occurs  prin- 
cipally at  night  ? 

"A.  Yes,  sir. 

"  Q.  And  you  always  thought  so? 

"  A.  Always  thought  so. 

"  Q.  Have  you  thought  so  for  some  years? 

"  A.  I  have  always  known  it  to  be  so. 

"  Q.  Did  you  ever  under  oath  say  anything  like  this  (read- 
ing from  a  case  record),  in  answer  to  a  question  from  the 
Court,  '  Are  epileptic  seizures  more  likely  to  occur  in  the 
night  than  in  the  daytime?'  And  you  replied,  '  There  is  no 
such  form  of  epilepsy  recognized  as  nocturnal  epilepsy.^  Did 
you  testify  that  way  in  the  Taylor  case  ? 

"  A.  I  guess  I  did. 

"  Q.  You  are  the  author  of  this  book  ?    (Holding  up  a 
"Compend  of  Insanity.") 
"A.  Unfortunately,  I  am. 

"  Q.  On  page  86  I  read,  '  It  would  be  advisable  in  such 
cases  to  watch  the  patient  at  night,  as  seizures  are  always 
more  frequent  at  that  time,  and  sometimes  only  nocturnal 
attacks  occur.'  How  do  you  reconcile  the  conflicting  state- 
ments ? 

"  A.  It  is  unfortunate  for  a -man  to  have  written  anything. 
The  book  was  not  written  to  be  read  in  Court.  It  was  in- 
tended for  physicians.'^ 

"  Q.  The  question  is  whether  there  are  patients  who  have 
only  nocturnal  attacks  ? 

2  In  the  preface  to  this  book  the  author  expresses  the  hope  that  it  may  prove 
helplul  to  members  of  the  legal  profession,  and  that  it  may  be  understood  by 
the  nouprofessional  reader. 
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"A.  I  am  perfectly  willing  that  you  put  any  interpreta- 
tion you  please.  .  n  „j 

"  Q.  Then  you  think  you  were  in  error  when  you  alleged 
herein  that  sometimes  only  nocturnal  attacks  occur  ? 

"A.  Perhaps  I  was ;  I  make  some  mistakes. 

"  0.  That  would  be  one  error  then  ? 

^'  A.  Yes,  I've  no  doubt  at  all  of  that.    Dr.  Rosse,  over 
there,'  says 'the  book  is  fiill  of  errors." 

Despite  extensive  information  on  the  subject  by 
physicians  and  medicolegal  writers,  and  the  observa- 
tion of  neurologists,  we  are  further  informed  that  there 
is  no  such  thing  as  hysterical  insanity  or  witness  would 
have  heard  of  it  in  his  30  years'  experience.  He  had 
never  heard  of  Legrand  du  SauUe,  nor  of  Campbell 
Clark's  recent  work  on  insanity. 

Moreover,  we  are  told  by  the  witness  that  rheuma- 
tism is  not  a  constitutional  but  a  blood  disease  caused 
by  uric  acid,  when  the  authorities  are  that  it  is  a  dia- 
thetic disease  caused  by  lactic  acid. 

Attempts  to  explain  the  depressed  fracture  on  the 
prisoner's  skull  led  to  several  questions  of  cerebral 
localization  and  a  description  of  the  dimensions  of  the 
motor  area.  The  witness,  much  nonplussed,  said  these 
were  "  too  modern ;  you  must  get  an  expert  for  that." 

"  Q.  But  I  thought  you  were  an  expert;  we  wish  to  get 
expert  knowledge  from  you.  .  j 

"  A.  I  say  I  don't  know  anything  about  it.  It  does  not 
belong  to  my  department. 

"  Q.  You  examined  the  defendant's  reflexes ! 

"A.  Yes. 

"  Q.  What  did  the  virile  reflex  show  ? 
"A.  Don't  know ;  that  is  a  new  reflex  to  me. 
"  Q.  Did  you  test  for  headache  ? 
"A.  No. 

"  Q.  Did  you  use  the  Mannskopf  test '? 
"  A.  I  did  not  apply  that.   You  might  put  an  expert  on 
the  stand  for  that. 

"  Q.  I  took  you  for  an  expert. 

"A.  This  looks  like  a  civil  service  examination. 

A  retarding  pulse  having  been  observed  in  the  ac- 
cused, the  witness  was  asked  :  "  What  do  you  under- 
stand by  a  dicrotic  pulse?  "  To  which  he  gave  the  fol- 
lowing lucid  explanation  :  "  It  is  some  indica-tion  of 
the  heart's  impulse,  its  condition,  its  operation,  its  con- 
traction and  expansion ; "  and  he  concluded  with  the 
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astounding  assertion  that  the  defendant's  epileptic 
seizures  at  the  age  of  23  "  might  have  been  due  to  den- 
tition." 

That  the  Government  is  not  always  happy  in  its 
medical  selections  we  in  Washington  have  frequent 
occasion  to  see.  In  the  matter  of  Examining  Surgeon 
for  Pensions  only  a  short  time  ago  a  former  Commis- 
sioner of  Pensions  dismissed  a  competent  and  experi- 
eiiced  man,  an  ex-army  surgeon  and  a  professor  in  a 
medical  school,  who  had  passed  No.  1  at  a  civil  service 
competitive  medical  examination,  and  substituted  in 
his  stead  a  homeopath,  who  was  not  only  ignorant  and 
illiterate,  but  had  been  an  inmate  of  an  insane  asylum, 
and  was  arrested  for  petty  larceny. 

Such  cases  as  the  foregoing  are  not  cited  with  a  view 
to  question  the  ability,  honesty,  or  purity  of  any  one, 
but  rather  as  a  protest  against  the  employment,  on  the 
one  hand,  of  old  men  whose  belated  knowledge  has 
not  kept  pace  with  the  discoveries  of  the  last  20  years, 
and  on  the  other,  of  inexperienced  persons  unfamiliar 
with  the  newer  methods  and  investigations  of  technical 
progress,  and  of  their  application  to  neuropathology; 
both  classes  bring  ridicule  and  contempt. 

Since  the  commitment  of  the  New  York  reporter, 
Nelly  Bly,  and  of  a  woman  reporter  in  Washington 
who  simulated  insanity,  there  is,  perhaps,  no  more 
ludicrous  illustration  of  the  entrapment  of  physicians 
to  the  amusement  of  spectators  than  that  afforded 
lately  at  the  trial  of  lawyer  Creamer,  an  alleged  paretic, 
who  conducted  his  own  case  with  considerable  ability 
and  even  brilliancy.  He  cross-examined  the  Attorney-  ^ 
General  at  some  length,  and  also  submitted  each  of  the 
physicians  to  rigid  cross-questioning.  As  an  inquisitor, 
who  amused  the  court-room  at  the  expense  of  the  phy- 
sicians, the  Washington  Post  of  March  28  remarks  : 

He  inquired  with  particularity  as  to  the  experience  they 
had  had  in  the  line  of  their  profession,  and  of  each  of  them 
he  asked:  "  Do  you  think  that  during  this  short  time  you 
have  become  quaUfied  to  testify  in  a  case  as  an  insanity 
expert  ?" 

He  further  interrogated  the  two  physicians  as  to  what 
works  on  insanity  they  had  read,  naming  several  well- 
known  authors.  In  conclusion  he  asked  each  if  they  had 
read  "  Oomah  "  on  the  same  subject.  The  response  was  that 
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they  had.  At  this  juncture  Creamer  burst  out  in  a  laugh, 
saying  that  there  was  no  such  work  as  "  Oomah  "  on  in- 
sanity, or  on  anything  else ;  that  he  merely  propounded  the 
question  to  test  the  recollection  of  the  physicians.  He 
stated  to  the  jury,  amid  great  laughter  in  the  court-room, 
that  the  term  "  Oomah  "  was  a  figment  of  his  (Creamer's) 
fancy  merely  and  nothing  more.  In  dismissing  the  two 
physicians  he  created  an  uproar  in  the  court  room  by  say- 
ing :  "  The  kindergarten  class  is  excused  from  further  cross- 
examination." 
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